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MLUMORANDUM OF DETERMINATIONS

Palitical ¥iclence Clam ol Sector Besources, Lld.and Sector
Capital Corporalion

Contract of sorance ™Mo, FO30
Contract of Tnsurance No, F(I74

The C'laim

By letters daled May 5 and June 21, 2004, copies attached, Seclor Resources, Lid.' (the
“Ingured™) filed an application for compensation pursuant to Contract of Insurance No.
F074 tor the petiod Tanuary 1 throupgh linuary 3, 2004 for defuulied lease payments and
purgnant to Contract of Insurance No. FO30 for physical damage to the Projeet that
oceurred al some time during the perted May 19, 2001 to January 6. 2004, the date that
the Inswred was able Lo Teguin possession and resturt the Project. The Insured alleges that
an act of political violence, as more fully deseribed below, occumed on May 19 2001, at
the sile of the Las Animas progious mimerals mine in the State of Tolima, Colombia (lhe
"Project™) and continued untl January 6, 2004, The Insured advised OPIC that, us a resclt
of the polilical violence, it ceascd all operations at the Project and susiained covered
losses, but, as of Junuary &, 2004, it was able resume oporalions.

CWTC has determined that the elaim iz valid and that compensation is now payable in the
combincd amount of $36,923, 17, including milerest.

The Tnsurance Contract
The Contracts of Insurance wore entered nto with the msurcd m 19949,

Contract of Insurance No. FO3, an OPIC Tarm 234 KGT 12-85 (Sceond Revised) NS,
fComtract FOZ0™) was 1ssned effective August 18, 1999 {o cover the Insurcd’s
$3,500,000 squity investment in the Project. The maximum coverage ander this policy is
57522062 The active amonnt coverage is currenily $3,150,000.

Coalract of [nsurance TOT4, an OPIC Form 234 1P 7-%A PL (Rev. %'89), (the “Contract™)
wis issucd effective Augnst 18, 1999, 1o cover the Tnsured’s 52 million lesse paymenis (or

equipment used at the Project. 'The maxinmm coverage under this pobicy 13 52,314,843, The
achve amount of coverage is currentiy 5363 ,354

! The Tnaured tus submitted the claim on its own behal f waler Contract Mo, FO5 aad on behalf of its affiliate,
Soemor Capital Corporation wilh respect Lo Conteact Mo, FUT4, Both companios are referred o ag e “lusorcd.”




IIl. Farctual Backyround

A_ ‘The Project and the Insured.

The Project involves the acquisition and expansion v [the Las Aumas
underground quarte, gold and silver mine {“Las Animas™) in the State of Toluma,
Colombia. Sector Resources, Ltd. {*Scelor Resources™), a 11.8.-owned Cayman
[vlands company, has made up o a 53.5 million equity investment ETED ifs
Colombian branch {“Scctor Resources Colombia™), as well as a $2 million
cepuipment leuse to the Colombian branch throngh one of its LS. affiliates. Hoetor
Capilal Corporation {"Sector Capital”).

A complete discussion of the factual background of Lthe Project, the cvents
triggering the political viclemer, the remediyl sleps taken by the Tnsured and the
Tnsured’s compliance with the Contract are contained in the August 2, 2002
Memorandurn of Dieterminutions {the “MOD"). The MOL considered and
approved the initial claim by the Insured for the period May 19, 2001 through
May 18, 2002 The MODN found the claim to be valid and, af pags 10, concluded
that, if the political violence comtinued, the Insured would be enbitled 1o receive
additional compensation pursuant to the Contract for claims for defaults on Juase
payments, which ¢laims were o be submitted quarlerly. OPIC retamed the
accounling finn of Deloille & Touche {“Thloitte™) to assist il in analyzing the
Insured’s initial claim. Deloitte prepared a report L QPIC, That report ineluded an
analysis and model of the lease claims throughout the tetm of all thirteen leascs
with paymeni schedules on an actual and accrued husia, The Insured was nat able
to file a claim far the physical damage o the Project undit it had regained contrd
of the Project und assessed the loss or damage.

I¥. Determinations Under the Contracts

A determination under an OP1C msurance contract addresses three categories of Issucs:
{1} whether the acts complained of satisly all the elements reouired to bring them within
the scape of coverage; {2) the amount of compensation payable; and (3} whether the
isured Rulfilled its doties under the indurance contracls.

As stated ahove, the August 2, 2002 MOD concluded that the loss was due to
polilical violence. Accordingly, as the instant application alleges a consecutive
delault arising From a continuation of the political vielence, Section .47} of
the Conlmact provides that OPIC shall be liublc for subsequent consecutive
defaults unless it determines that the Tauer defanlts were not caused by political
violence. (P LC also paid subsequert <laims, pursuant to separale Memoranda of
Dieterrminations, [or defaulted lease payments for the petiods May 19 through
September 311, 2002, October 1 through December 31, 2002, January | through
March 31,2003, April 1 through Tune 30, 2003, July 1 through September 30,
206073 and Qelobr 1 twovgh Docomber 31, 2003, The Insured, in its leller of May
5. 2004, stated (hat the Colombian military has provided increased security in the
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arca where the project is Jovated by establishing a military presence in & nearby
town, ths enpabling the Insured to resume operations. The Insured has completed
ils asscsstnent of the damape caused by previous puerilla visits, comypleted ropaies
and, a5 of Apri! 13, 2004, processed 10,000 Loms ol ere, The Insurcd hag provided
o OPLC evidence of the costs mcuarred by it to effeel the repains i order to restart
the project. OPIC has no basis for determining that the previous closurc of the
Project and losses covered under the Contracts for the period covered by the claim
were not the result of pofivieal violence. As will be discussed more fulky. bolow, 1l
is further determined that the Insured fulfilled its duties under the Contract, and
campengation should now be paid in the total amcount of $36,923.17. including
interest,

1. Seetion 6.01(b) of Comtract F30 — That the loss was due W political
viplence,

{a) The evidence submitted vy the nsured regarding the activilies of Lhe
FARC clearly satisties all al the eferments required to bring them within the scope
of the defimition of “political vislenee™ sct lorth in Sectien 6.01(b} of Coniracl
T030 with respect to the dumage to the aszets of the Project.

2. Section 6.01 Scetion 6.01 of Contract FO74 — that poliveal vialence has been
thi direetl and immediate cause of defaults on scheduled lease payments,

(a) The requirement of coverage pursuant to the provisions of Section 6.01
of the Contraet s the diteet and imrnediate cause of a default on a sehodueled
payment and such default continues for one month.” Accordingly, the scope of
coverage condition bas ¢leurly heen met

3, Section 6.02(a)-(e) of Contract FO30 and Section 6.02 of Contracl FU74 - That
none of the Exelusuons applies.

{4y Conteact TOA0 lists five possible exclusions of which enly two, failure
1 take reasonable meoasurcs W protect or preserve the property and provocatiom
on the part of the Insured, are potentially applicable. Contract I074 has, as a
single exclusion, provocation on the part of the Insnred. The cvidence submitted
by the Tnsured clearly demonstrates that 1L engaged in ne activity that would bring
it within the Exclusions proviziens of the Contracts.

Basis of Compensation Under the Contracls

Section 7.01{a)(3) of Conlract FO30 provides that, subject to the limitations of Article
7.02, and assuming that the requirements of Article V1 of the Comract are satisfied, OFIC
shall pay the reasonable cost of repair. The Insured has provided 1o OPIC documentary
evidence of Lhe reusonabie cosl of repair

Section 7.01 of Contract FO74 provides that, assuming the requirements of Article VI are
salisficd, QP shall pay compensation in the amwount of the insured porlion ol the
scheduled puyment in delault “plus interese acerwing from the later of (i) the date of Lhe

4l




¥I.

scheduled payment or (i) the date occurring one month prier wo Lhe date of recaapl by
QOPIC of the completed application for political violenes enmpensation, through the date
of puyment of compensation by OPIC, at the average daily federal fonds rate in cffoel fog
such periad.”

Because there arc thirteen separute lease contracts with different conmiencement and
paymend dates, OPIC, for its administrative convenience, and wilth the consent of the
Ingured, coneluded that it would consider applications for compensation on a quarterly,
accrued basis. This procedure avoids the Insured having to submit, and QPIC 1o consider,
a multiplicity of smull elaims, While this procedure is not consistent with the language of
Section 7.01 ol the Contrasy, il reaches the same resull with fewer burdens on hoth the
Insured and OFIC.

Analysis of the Compensatien Claimed

a. Application of the Comirsets to the Claim

The Insured is entitled 1o compensation, pursuant 1o Scetion 7.01 of Coptracl FO74, in the
amount of §7.040.66, the insured portivn of lease payments for the period in defaul
From that amount OPIC will deduct $704.06, which represents the 10% scif-insurance
requirement ol the Contract, The Insurcd is entitled to compensation, parsuant fo Section
7.01(aH3) of Contract FO30, in the amount of $33,844.61 lor the physical damage to the
project. From Lhat amount OPIC will deduct $3,384.46, which represents thel (1%, self-
insurance requirement of the Contract, The total of the two claims before interesl
therefore is $36,796.75. To that will be added mterest in the amount of $124.42 computed
al the average daily federat (unds cate for the defaulled leuse prayments as required by
Section 300 )Y of Contract FO74, for a loll ol 536,923.17.

{1). Adjustments to Compensalion

The adjustment Lo compensation set forth in Sceton 7.020f the Contracts, which
suthorizes OPIC to “reduce its cornpensation by the amount of any compensation
reccived by the Tnsured from any other sources on account of the political violence,” does
nat apply, as the Tnsurcd has not received any other compensation,

The adjusiment L compensation set forth in Seetion 7.02.3 of Contract FO74 docs not
apply, as the Insured has nal leused any other assets to the lessce.

{2). Limitalivns fo Compensation

I'he limitations to compensatiom scl forth in Sections 7.02(a) and (o) of Contract FO30
and Sections 7.003(a) and (b} of Contract FO74 do nul apply, as the proposed
compensation will not cxeced the covered amount and Uhe elaim does not include any
penalty interest or penalty focs. The active amowt for Contract FU30 s $3,130,000 and
for Comtract FO74 s $363,254, The active amount with be reduced by the amount af
compensation paid.

{3). Assignment ot Leases
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Sectivm £.02 of Contract FO74, as amended by Ssetion 10,14 requires the Insured 1o
either trapsior to OPIC, within ten days afier OPTC notifies the Tnsured of the amourt of
compensation it will pay, the lease agreement in respeet of which compensation s o be
paid or, at OPIC s option, o “transfer to OPIC a beneficial inlerest in such lease and
related rights.” Becuausc of the continuing nature of the political violence, OFPEC was nol
in & position 1 remove the equipment, Therefore, OPIC determined, e the Auwgust 2,
2 MO, that, it would require an assiznment of fights, rather than an assignment of
lhe leases, as a condition precedent o payment of compensation, pursuant ta Seciion 3.02
of the Contract. The Insured critered into thal assignment of rights.

b. The Tnsured s Dulics Pursuant to the Contracts

Article [X ol each Contract cstablishes the dutics of the Insurced.

OPK! determines that the [nsured has fully complied with all of itz obligations pursuant
to the provisiuns of Article IX ol each ContracL. In particular, the Insured is
compliance with regard to its eligibilivy. 1t gave prorom notice to OPIC of the events of
political vinlence that gave rise to the claim and has taken reasonuble measures to
preserve the property. The Tnsured has fully cooperared with OPIC by @ving 1t complete
arcess to its books and recards, which OPIC has delarmined to be adequate, and madc
availuble for interviews cxecntives and olhur cployees with dircet knowledge of the
Project. Section 10,18 of Comtract No. K074 amended Article IX of the Conlract to add
addifional duties including, among others, Environmental Compliance and Workers
Rights. OPIC, in the August 2, 2002 MOD determined that the Insured had ully
complied with its obligations with respect to thosc duties.

Canclusion

Tor the forspoing reasons, OPIC concludes that the cluim of the Insured is valid. The
comined amount of compensation to be paid for the lease coverage for the pericd
Tapuary § through JTanwary 3, 2004 with respect fo Jease paynent defaults and rom May
19, 2001 through January 5, 2004, for physical damage is determined to be $36,923.17,
includings mterest.
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